IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SECURI TY MUTUAL LI FE | NSURANCE

COVMPANY OF NEW YORK, G vil Action

)

g No. 06- CV-4804
Plaintiff )

)

WLLI AM D. JOSEPH, g
Def endant g

APPEARANCES:

ELI ZABETH A. VENDI TTA, ESQUI RE
On behalf of Plaintiff

MARK W TANNER, ESQUI RE and

EZRA WOHLCGELERNTER, ESQUI RE
On behal f of Defendant

OP1 NI ON

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on the Mtion of
Wl liam Joseph for Leave to Conduct Discovery, which notion was
filed by defendant on April 30, 2007, and upon the Menorandum of
Law of Security Mitual Life Insurance Conpany of New York
regardi ng this ERI SA-based matter, which nmenorandumwas filed by

plaintiff on the same date. The notion and nenorandum each



concern the issue of the perm ssible scope of discovery this
| awsuit based on the Enpl oyee and Retirenent |Incone Security Act
of 1974 (“ERISA’). 29 U S.C. § 1001.

My Rule 16 Status Conference Order dated April 5, 2007
directed the parties to submt informal nenoranda of |aw on the
i ssue of whether each party is entitled to discovery and the
scope and extent of any permtted discovery on plaintiff’s claim
and defendant’s counterclai mpursuant to ERISA. For the reasons
expressed below, | grant plaintiff |eave to conduct discovery
regarding its claimfor overpaynent, and | grant defendant’s
nmotion to conduct Iimted discovery regarding the issue of

conflict of interest alleged in his counterclaim

JURI SDI CTI ON AND VENUE

Jurisdiction is based upon federal -question
jurisdiction pursuant to 28 U S.C. § 1331 and ERI SA section
502(e) (1), 29 U.S.C. 8§ 1132(e)(1). Venue is proper pursuant to
29 U.S.C. § 1132(e)(2) because defendant is a resident of the
City of Easton, Northanpton County, Pennsylvania, which is

| ocated within this judicial district.

FACTUAL ALLEGATI ONS

Based upon the pleadings submtted in this action, the
rel evant facts as alleged by the parties and pertinent to the
di sposition of this discovery dispute are as foll ows.

Plaintiff Security Miutual Life Insurance Conpany of New

York filed suit against defendant WIlliam D. Joseph all eging that

-2-



def endant had recei ved an overpaynent of benefits under a | ong-
termdisability ERI SA plan funded and adm ni stered by plaintiff.
Plaintiff’s Conplaint was filed on October 16, 2006. It alleges
that, followng an initial denial and appeal, between May 18,
2001 and May 18, 2003 defendant received 24 nonths of benefits
under the Mental/Nervous Condition policy provisions of
defendant’s ERI SA plan for an all eged psychol ogi cal disorder. It
is undi sputed that the applicable policy provision had a 24-nonth
l[imtation for nental -health-based |ong-termdisability clains.
Plaintiff avers that while defendant was receiving
long-termdisability benefits he was required to notify plaintiff
about any “deducti bl e sources of incone” as explicitly identified
in the policy plan. Plaintiff further asserts that defendant is
required to repay plaintiff for any overpaynents. The
over paynment provision applies if defendant subsequently received
deducti bl e sources of incone, including social security benefits.
Plaintiff contends that defense counsel notified
plaintiff on Novenber 13, 2002 that defendant had been approved
for social security benefits and that on May 5, 2003, defense

counsel forwarded a copy of the social-security disability-

benefits award to plaintiff. This award allegedly included
retroactive benefits based on the onset date of the disability.

Plaintiff also avers that on June 3, 2003 it denanded
t hat defendant reinburse plaintiff for an overpaynent in the

amount of $50, 983. 60 because def endant had been receiving social -
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security-disability benefits. Plaintiff further avers that to
date, it has not received any rei nbursenent paynents from
def endant .

Def endant answered plaintiff’s Conplaint on Decenber 8,
2006. He asserted a countercl ai mseeking reinstatenent of
disability benefits due himunder the applicable ERI SA plan.

Def endant contends that plaintiff’s decision to award benefits
solely for a nental disability and to deny benefits based on
physical disability (which would be continuing) was arbitrary and
capri ci ous.

Def endant further alleges that he has exhausted his
adm ni strative renedies pursuant to the terns of the ERI SA pl an
but that plaintiff has failed to take into account significant
evi dence of defendant’s physical disabilities in making its
benefits determ nations. Thus, defendant contends that
plaintiff’s decision to deny himlong-term benefits for physical
disability was arbitrary and capri cious.

Def endant avers that plaintiff is an insurer that both
funds and adm ni sters the applicable ERI SA plan. Accordingly,
defendant alleges that plaintiff suffers from an inherent
conflict of interest. Defendant further asserts that this
i nherent conflict of interest should cause this Court to utilize
a heightened arbitrary and capricious standard of review in

reviewing the plan admnistrator’s benefits determ nation.

CONTENTI ONS OF THE PARTI ES
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On April 5, 2007, | held a Rule 16 Tel ephone Status
Conference with counsel for the parties. Each counsel contended
that he or she was entitled to engage in discovery on his or her
client’s respective claim Both counsel agreed that plaintiff
coul d engage in discovery related plaintiff’'s claimfor
over paynent because the material facts would not be contained
Within the adm nistrative record. However, plaintiff’s counse
mai nt ai ned t hat defendant coul d not engage in discovery beyond
the admnistrative record as it relates to his counterclaim
specifically discovery related to plaintiff’'s alleged conflict of
i nterest.

In order to resolve this dispute, | directed the
parties to submt informal nenoranda of |law by April 30, 2007 on
the issue of whether each party is entitled to discovery and the
scope and extent of any permtted discovery on plaintiff’s claim

and defendant’s countercl ai mpursuant to ERI SA



SCOPE _OF REVI EW

The jurisprudence of the United States Court of Appeals
for the Third GCrcuit and the Federal Rules of G vil Procedure
vest broad discretion in the federal district courts to nanage,

regul ate or prevent discovery. Senpier v. Johnson & Higgins,

45 F.3d 724, 734 (3d Gr. 1995). Rule 1 of the Federal Rul es of
Cvil Procedure nandates that the rules “shall be construed and
adm ni stered to secure the just, speedy, and inexpensive

determ nation of every action.” Fed.R GCv.P. 1.

DI SCUSSI ON

Di scovery on Plaintiff’'s Overpaynent d aim

Plaintiff’s one-count Conplaint is brought pursuant to
section 502(a)(3)(B) of ERISA, 29 U S.C. § 1132(a)(3)(B).
Section 502(a)(3)(B) permts an ERI SA fiduciary to bring a civil
action “to obtain...equitable relief...to enforce...the terns of
[an applicable ERISA] plan....” 29 U S.C § 1132(a)(3)(B).

Clai nms under section 502(a)(3)(B) are equitable in
nature to the extent they seek “specifically identifiable” funds
that are “within the possession and control” of the party agai nst

whomrelief is sought. Serboff v. Md Atlantic Medical Services,

Inc., __US __ , _, 126 S.Ct. 1869, 1874, 164 L.Ed.2d 612,
620 (2006). (Internal citation and quotations omtted.) Recovery

under this section is available solely through “a constructive

trust or equitable lien on a specifically identified fund, not
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fromthe [beneficiary s] assets generally.” Serboff, supra.

Plaintiff has requested discovery related to its
al | eged over paynent of benefits to defendant pursuant to a
qualified ERI SA plan. Defendant does not oppose plaintiff’s
request for discovery related to the overpaynent issue. The
limted discovery sought consists of docunent productions,
interrogatories and depositions as they relate to overpaynent.
These di scovery requests seek information that is not contained
within the adm nistrative record.

Di scovery is necessary on this issue because it is
critical to plaintiff’s ability to obtain relief to trace
plaintiff’s alleged overpaynents. |f the outcone of the
di scovery process reveals that plaintiff’s paynents to defendant
have been di ssipated or cannot be otherw se specifically
identified, plaintiff may be precluded fromnoving forward in

this action for want of a renmedy. See Serboff, supra.

Accordingly, plaintiff will be permtted to conduct
di scovery insofar as the discovery relates to its claimagainst

def endant for overpaynent under the applicable ERI SA plan.

Di scovery on Defendant’s Claimfor Benefits

Def endant has asserted a single counterclaimwhich

seeks recovery of nonthly disability paynments and benefits that

were allegedly wongfully w thheld under defendant’s qualified

ERI SA pl an admi ni stered by plaintiff.
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Al t hough defendant’s answer does identify a specific
section of ERI SA under which he may recover wongfully denied
benefits, defendant’s counterclaimappears to state a cl ai m under
ERI SA section 502(a)(1)(B), 29 U S.C. 8§ 1132(a)(1)(B). The
parties do not dispute that the ERI SA plan specified in
def endant’ s counterclai mvests discretionary authority in the
pl an adm ni strator.

In reviewing a plan admnistrator’s clai mdeterm nation
pursuant to ERI SA section 502(a)(1)(B), the United States Suprene
Court has held that where a plan grants discretionary authority
to the ERISA fiduciary or plan adm nistrator and where that
discretion is exercised, courts nust apply an arbitrary and
capricious standard of reviewto the claimadmnistrator’s

det erm nati on. Firestone Tire & Rubber Conmpany v. Bruch,

498 U.S. 101, 109 S. Ct. 948, 103 L.Ed.2d 80 (1989).

However, “if a benefit plan gives discretion to an
adm ni strator or fiduciary who is operating under a conflict of
interest, that conflict nust be weighed as a ‘facto[r] in
determ ni ng whether there is an abuse of discretion.”” Firestone

Tire & Rubber Co. v. Bruch, supra, 489 U S. at 115, 109 S. C.

at 957, 103 L.Ed.2d at 95 (citing Restatenent (Second) of Trusts
8§ 187, Comment d (1959)).

In Pinto v. Reliance Standard Life |Insurance Conpany,

214 F.3d 377 (3d G r. 2000)(Becker, C.J.), the United States
Court of Appeals for the Third Crcuit refined the Firestone

conflict-of-interest analysis applicable to the standard of
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review in ERI SA cases. The Third Grcuit held that when
structural conflicts of interest (specifically financial
conflicts) nmay have affected an ERI SA claimadm nistrator’s
benefits determ nation, courts should apply a hei ght ened
arbitrary and capricious standard of reviewto the prior benefits
determnation. Pinto, 214 F.3d at 392.

In Kosiba v. Merck & Conpany, 384 F.3d 58, 66 (3d Gr.

2004) (Becker, C. J.), the Third Crcuit extended that hei ghtened
standard to cases where there is a denonstrated procedura
irregularity, bias, or unfairness in the clains review process.

The hei ghtened arbitrary and capricious standard of
review | ooks not only at whether the decision was supported by
adequat e reason, but also “at the process by which the result was
achieved.” Pinto, 214 F.3d at 393.

Under this hei ghtened standard, the degree of scrutiny
applied to the admnistrator’s determ nation by the review ng
court varies wth the circunstances surroundi ng the
adm ni strator’s prior decision along a sliding scale. Pinto,
214 F.3d at 393. Specifically, the degree of deference is based
on a fact-intensive review of either an alleged financi al
conflict of interest, or of an alleged procedural irregularity,
bias, or unfairness in the admnistrator’s review under a nulti-
factor analysis. Kosiba, 384 F.3d at 66.

In evaluating the effect on the standard of review of
an alleged conflict of interest, a court should consider the

foll owi ng non-exclusive factors: (1) the sophistication of the
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parties; (2) the information accessible to the parties; (3) the
exact financial arrangenent between the clains adm nistrator and
the ERI SA fiduciary; and (4) the current status of the fiduciary
(such as whether the conpany is stable, in a process of |aying
off a significant percentage of its workers, or in the process
relocating its operations and whether the decision-maker is a
current enployer, former enployer or insurer). Pinto,

214 F. 3d at 392; Kosiba, 384 F.3d at 65.

Anmong the factors the court nust consider in evaluating
if there is a denonstrated procedural irregularity, bias, or
unfairness in the clainms review process are whet her the
adm nistrator: (1) reversed its original decision in the absence
of new evi dence, (2) selectively followed only sonme of the an
advi si ng doctor’s recommendations or (3) rejected a staff
wor ker’ s recommendation that benefits be resuned. Kosi ba,

384 F.3d at 66.

The Third Circuit’s decisions in Pinto and Kosi ba shed
little light on the perm ssible scope of discovery in ERI SA
actions when the parties dispute the standard of review Under
traditional arbitrary and capricious review, a review ng court is
l[imted to the admnnistrative record as it existed at the tine
the clains admi nistrator nade its benefits determ nation

Mtchell v. Eastman Kodak Conpany, 113 F.3d 433, 440 (3d Gr.

1997). Thus, traditional arbitrary and capricious review entails
no di scovery at all because the court’s reviewis limted to the

adm ni strati ve record.
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However, heightened arbitrary and capricious review
necessitates review of facts beyond the adm nistrative record.
Pinto, 214 F.3d at 392. Such review by necessity entails
significant factual discovery into the alleged conflict of
interest of the admnistrator in order to determ ne the proper
standard of review.

Thus, as a result of the holdings of Pinto and Kosi ba,
where the parties in a civil action based on section 502(a)(3)(B)
of ERI SA dispute the court’s standard of review, a discovery
di spute al nost inevitably follows. Such a dispute concerns both
whet her di scovery should be permtted at all and its scope if
permtted.

My research has revealed no Third Grcuit case which
directly decides whether an ERI SA section 502(a)(1)(B) claimant’s
nere allegation of a conflict of interest or of a procedural
irregularity is sufficient for the court to nandate di scovery.

This threshol d discovery inquiry was not addressed in either

Pinto or Kosiba. In Pinto, the Third Crcuit only advised that
the district court “may take evidence regarding the
[adm nistrator’s] conflict of interest, and ways in which the
conflict may have influenced the decision.” 214 F.3d
at 395.

The | ack of discussion of discovery limtations tends
to indicate that an ERI SA cl aimant could utilize all of the
avai | abl e di scovery nechani snms provided for in the Federal Rules

of Cvil Procedure based upon the nere allegation of a conflict
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of interest or a procedural irregularity. District courts have

al | owed di scovery consistent wwth this analysis. See, e.d.,

Koert v. GE G oup Life Assurance Conpany, Civ.A No. 04-5745,

2005 W. 1655888, at *3 (E.D.Pa. July 14, 2006)(Stengel, J.),
where di scovery was permtted beyond the admi nistrative record to
show a conflict of interest. However, this is contrary to the
thrust of traditional arbitrary and capricious review in which
the use of discovery is specifically barred.

At | east one court in this circuit has taken the
position that the “scope of discovery depends upon the standard

of review” Amtiav. Mtropolitan Life |Insurance Conpany,

No. 4:05CV569, 2006 W. 1094586, at *4 (MD.Pa. April 25, 2006).

In nmy view, this is a faulty and potentially m sl eading place to

begin a discovery inquiry because it is essentially an exercise
in circular reasoning.

In order to determ ne the proper standard of review, a
factual record nust first be developed. |In order to develop the
factual record, the scope of discovery nust be established.
However, the scope of discovery cannot be established until the
standard of reviewis determned, which, in turn, requires a
factual record!

If this were true, the court would have to evaluate the
avernents of the claimant and clains adm nistrator regarding the
al l eged conflict of interest or procedural irregularity prior to

di scovery, even though the necessary facts would likely not be
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contained wwthin the admnistrative record. The court would then
either permt full or limted discovery or prohibit discovery
outright. Thereafter, the court would review the facts of the
record as devel oped through di scovery (or as not devel oped at
all) and then determne for a second tinme the proper standard of
review. In this construct, the court would initially risk making
an ill-informed judgnment on the proper standard of review w thout
the necessary facts to support its decision, and would be
required to tw ce eval uate and determ ne the proper standard of
review. It is unlikely that this is what the Third Crcuit

i nt ended.

A cl ose exam nation of the structural franmework in
which the Third Grcuit decided Pinto provides guidance on the
di scovery issue. The Pinto court considered the appropriate
| evel of scrutiny to apply to a conflicted adm nistrator’s
deci sion after taking cognizance of the three general
arrangenents by which enployers typically structure the
adm ni stration, interpretation and funding of their ERI SA pl ans.
214 F.3d at 384.

First, an enployer may fund a plan and pay an
i ndependent third party to interpret the plan and nmake plan
benefit determ nations. Second, an enployer may establish a
plan, ensure its liquidity and create an internal benefits
comrmittee vested with the discretion to interpret the plan's

terns and admi ni ster benefits. Absent special indicia of a
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conflict, these two arrangenents do not generally pose an
i nherent conflict of interest nmandati ng hei ghtened review.
Pinto, 214 F.3d at 384.

In contrast, the court held that where an ERI SA
adm ni strator hires an outside insurance conpany which both funds
and adm ni sters benefits, the adm nistrator acts under an
i nherent conflict of interest. Pinto, 214 F.3d at 388-389.

Thus, the Court used the general structure of the plan as a proxy
to detect whether the existence of a conflict of interest was
pl ausi bl e.

Accordingly, | will utilize the structure of the ERI SA
pl an as a di scovery gate-keeping function in the conflict-of-
interest context. | hold that as a prerequisite to discovery
pertaining to the appropriate standard of review, the court nust
meke a threshol d determ nation of whether the alleged structure
of the ERISA plan’s adm nistration, interpretation and fundi ng
could plausibly present a conflict of interest calling for
hei ghtened review. A nere allegation that a plan adm nistrator
had a conflict of interest is alone insufficient to warrant
di scovery.

Al t hough determ ning the structure of an ERISA plan is
a fact-intensive inquiry, sufficient information should generally
be contained within the Sunmary Pl an Description which is both in
t he possession of the ERI SA claimant and the plan adm ni strator.
In order to receive discovery outside of the inherent-conflict

scenario, clainmants nust point to specific indicia creating an
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inference of a conflict of interest, such as an unusual plan
structure which would create an inherent conflict of interest, or
point to other marked procedural irregularities within the
adm ni strative record.

Thi s anal ysis does not conflict with the Third

Circuit's decision in Kosiba. Kosi ba dealt with cases in which

there was a denonstrated procedural irregularity, bias, or
unfairness in the clainms-review process. In those situations, a
review of the bare admnistrative record wll indicate whether
those types of procedural irregularities or biases are likely to
be present. A cursory review of the admnistrative record w ||
afford a reviewing court the sane ability to nmake a threshold
determ nati on of whether discovery is warranted as does the
structural threshold inquiry in the conflict of interest
scenari o.

At least four courts within this District appear to
have enbraced this type of structural analysis, at |east
inplicitly. In ruling on a claimant’s notion to conpel discovery
and a plan admnistrator’s notion for protective order in

Mazaheri v. Prudential |nsurance Conpany of Anerica,

G v.A No. 06-309, 2007 W. 547744, at *1 (E. D.Pa. February 15,
2007) (Bayl son, J.), the court credited the claimant’s all egation
that the adm nistrator may have been operating under a structural
conflict of interest. As a result, the court permtted limted
di scovery on the conflict issue so as to provide the court with

nore conpl ete informati on before ruling whether additional
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di scovery shoul d be required.

In Ryles v. Pitney Bowes, Inc., Cv.A No. 01-6549,

2002 W. 323248829, at *1-2 (E.D.Pa. July 23, 2002)

(Newconer, S.J.), the court was ruling on cross-notions for
sumrary judgnent and a notion to conpel discovery. Forner Senior
Judge Newconer concluded that no discovery would be permtted on
the conflict-of-interest issue, and that no conflict in fact

exi sted, because the ERI SA plan at issue nost closely resenbl ed
the second ERI SA plan adm nistration structure identified in
Pinto (a non-inherent conflict), and the claimant failed to
address the conflict-of-interest issue or offer specific evidence
of bias or bad-faith.

In Friess v. Reliance Standard Life | nsurance Conpany,

122 F. Supp. 2d 566, 575 (E.D.Pa. 2002)(Brody, J.), after a |engthy
review of the structure and adm nistration of the ERI SA plan as
wel |l as certain procedural irregularities, the court denied the
pl an adm nistrator’s notion for sunmary judgnent and all owed the
parties to gather evidence related to the plan admnistrator’s

al l eged conflict of interest and the influence it m ght have had
on the benefits determ nation.

Simlarly, in Dorsey v. Provident Life and Accident

| nsur ance Company, Civ.A No. 01-1072, 2001 W. 1198642, at *2

(E.D.Pa. Cctober 5, 2001)(Katz, S.J.)(citing Friess, supra and

Pinto, supra), the court considered cross-notions for sumrary

judgnent and claimant’s notion to supplenent the admnistrative

record. The court granted the claimant’s notion to suppl enent
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because it concluded that the ERI SA adm ni strator appeared to
have an i nherent conflict of interest simlar to the inherent

conflict identified in Pinto.

O her District Courts in this circuit have engaged in

simlar analyses. For instance, in Adromaitis v. Alcoa, Inc.,

Civ.A No. 06-1659, 2007 W. 838965, at *2-3 (WD.Pa. Mrch 15,
2007) (Anbrose, C. J.), after recognizing that, as alleged by the
parties, the plan at issue was funded by the enpl oyer and
adm ni stered by a third party (a non-inherent conflict), the
court credited claimant’s al l egations that the adm nistrator had
a conflict of interest for the purpose of defeating a notion to
dismss. (The conflict was raised in both the answer and bri ef
in opposition.) The court ordered limted discovery because it
could not determ ne at an early procedural juncture whether a
conflict existed and any influence which such a conflict m ght
have exerted. Thus, the court engaged in a structural analysis
bef ore ordering discovery.

In Lasser v. Reliance Standard Life | nsurance Conpany,

130 F. Supp.2d 616, 626, 630 (D.N. J. 2001)(Wolin, J.), aff’'d

344 F. 3d 381 (3d Gr. 2003)(Anbro, J.), after considering certain
procedural irregularities on the face of the record and the plan
adm nistrator’s inherent structural conflict of interest, the
court concluded that a conflict of interest may have affected the
adm nistrator’s decision. The court denied the admnnistrator’s

notion for summary judgnment and ordered discovery on the conflict
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of interest issue.

As noted by the Third Crcuit, the Lasser court then
held a hearing to determ ne the appropriate standard of review
and concluded that a noderately heightened arbitrary and
capricious standard should be applied to the adm nistrator’s
deci sion. Lasser, 344 F.3d at 384. The district court thus
engaged in a structural plan analysis and procedural screening
consistent with Pinto and Kosi ba.

Def endant in the case before ne seeks Iimted discovery
on his counterclaimrelated to plaintiff’s alleged conflict of
interest and bias agai nst defendant. Defendant asserts that
di scovery is necessary to determ ne whether a conflict of
interest existed, the extent to which the conflict of interest
may have tainted the admnistrator’s benefit plan determ nation
and the appropriate standard of review which should apply to the
adm ni strator’s determ nation

Def endant has averred, and plaintiff has agreed, that
the structure of the applicable ERISA plan is set up in such a
way that plaintiff, an insurer, both funds and adm ni sters
benefits. However, plaintiff contends that because the ERI SA
plan at issue is experience-rated, traditional arbitrary and
capricious review should apply here. Plaintiff asserts that
under traditional arbitrary and capricious review, the court is
l[imted to the contents of the admnistrative record, and that no

di scovery is warranted on defendant’s claim
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An experience-rated insurance plan is one in which an
insurer’s premuns are periodically adjusted based on the clains
paid during prior admnistrative periods. Pinto, 214 F.3d
at 388 n.6. In Pinto the Third Crcuit stated that an inherent
conflict of interest of an insurer that both funds and
adm ni strates an ERI SA plan may be aneliorated where the plan is
experience-rated. However, the fact that a plan is experience-
rated is a factor which relates to the analysis of the
appropriate standard of review and is not an absolute bar to
di scovery related to the alleged conflict of interest.

The information sought by defendant through discovery
relates solely to plaintiff’s alleged conflict of interest. This
i nformation appears entirely within the custody and control of
plaintiff. This information sought in discovery will likely
enabl e the court and the parties to distinguish possible
conflicts of interest fromany actual conflicts which influenced
the clains adm nistrator’s deci sion.

In order to determ ne the appropriate standard of
reviewto apply to plaintiff’s prior benefits determ nation of
defendant’s claim a factual record nmust be devel oped which
denonstrates whether a conflict of interest existed. If a
conflict of interest did exist, the record nust be devel oped to
determ ne what influence, if any, the conflict nmay have had upon
the plaintiff’s ultimate determ nation by applying the factors
identified by the Third Circuit in Pinto and Kosiba. Resolution

of these factors upon a conplete factual record will ultimately
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determ ne the precise |level of scrutiny to apply to plaintiff’s
decision in this ERI SA acti on.

As stated above, | hold that in order to receive
di scovery beyond the clains admnistrator’s determ nation, a
claimant alleging a conflict of interest nust denonstrate that
the plan adm nistrator had an inherent structural conflict of
interest, point out specific indicia tending to indicate the
exi stence of a conflict of interest in the non-inherent conflict
context or denonstrate a procedural irreqgularity, bias or
unfairness in the clains review process on the face of the
adm ni strative record.

Because | find, as alleged in the parties’ pleadings
and the nenoranda of |aw submtted on this discovery issue, that
the ERI SA pl an was funded and adm ni stered by an all egedly
i nherently conflicted adm nistrator, | order plaintiff to submt
to limted discovery on the issue of the conflict of interest of

the plan adm ni strator.

CONCLUSI ON

For all the foregoing reasons, | grant plaintiff |eave
to conduct discovery regarding its claimfor overpaynent, and
grant defendant’s notion to conduct |imted di scovery regarding

the issue of conflict of interest alleged in his counterclaim
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SECURI TY MJUTUAL LI FE | NSURANCE )
COVMPANY OF NEW YORK, ) Givil Action
) No. 06- CV- 4804
Pl aintiff )
)
VS. )
)
WLLI AM D. JOSEPH, )
)
Def endant )
ORDER

NOW this 29th day of June, 2007, upon consideration
of the Motion of WIIliam Joseph for Leave to Conduct Di scovery,
whi ch notion was filed by defendant April 30, 2007; upon
consi deration of the Menorandum of Law of Security Miutual Life
| nsurance Conpany of New York Regarding D scovery in this ERI SA-
based Matter, which nmenmorandumwas filed by plaintiff on
April 30, 2007; it appearing that ny April 5, 2007 Rule 16 Status
Conference Order directed the parties to submt informa
menoranda of |aw on the issue of whether each party is entitled
to discovery and the scope and extent of any permtted di scovery
on plaintiff’s clains and defendant’s counterclains pursuant to
t he Enpl oyee and Retirenent Incone Security Act of 1974
(“ERI'SA”), as anended; and for the reasons expressed in the

acconpanyi ng Opi ni on,



IT 1S ORDERED t hat defendant’s notion for |eave to

conduct di scovery is granted.

| T IS FURTHER ORDERED t hat defendant may conduct

limted discovery insofar as it relates to alleged conflicts of
interest or bias of the ERI SA plan adm ni strator and such

di scovery may i nclude depositions of any individuals who
participated in the decision to deny defendant’s claimfor ERI SA
pl an benefits.

| T 1S FURTHER ORDERED t hat plaintiff may conduct

di scovery insofar as it relates to its cl ai magai nst defendant
for overpaynent under the applicable ERI SA plan and such

di scovery may include witten interrogatories, docunent
producti ons and depositions of any individuals who nmay have
know edge of the overpaynent or the | ocation of distributed
funds.

| T 1S FURTHER ORDERED that if disputes related to this

di scovery Order cannot be am cably resolved, such disputes shall

i mredi ately be brought to the attention of United States

Magi strate Judge Henry S. Perkin as required by nmy Standi ng O der
dated March 19, 2007.

BY THE COURT:

[s/ Janes Knoll Gardner
Janes Knol | Gardner
United States District Judge
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